
























































































Project :Survey of Abortion Law,1980Ariz.St.L.J.67,102-05.また、違法中絶
の時代における医師の刑事責任が問われる場合や訴追された医師の立証責任をめぐ
る法域間の相違については、see id. at 106. 以上につき、see also B. James
 
George,Jr.,The Evolving Law of Abortion,23Case W.Res.L.Rev.708(1972).




































(７) United States v.Vuitch,305F.Supp.1032(D.D.C.1969).
(８) See David J.Garrow,Liberty and Sexuality:The Right to Privacy and the
 
Making of Roe v. Wade 385-86, 407-09 (1994); see also Lawrence Lader,
AbortionⅡ :Making the Revolution 113-14(1973).
(９) See Garrow,supra note8,at 409;see also id.at 417.


























(11) See id.at 412-14;see also Colin Francome,Abortion Freedom:A World-
wide Movement 114-16(1984).See generally Patricia G.Steinhoff and Milton
 
Diamond,Abortion Politics:The Hawaii Experience(1977).ハワイのような本
土から遠く離れた州でさえも「中絶工場」となることを懸念して居住要件を設ける
に至ったことを、女性が安全な中絶を受けるために遠くまで出かけることの証左で



































（12) See Garrow,supra note8,at407-08,418-21;Lader,supra note8,at122-48;
see also Francome,supra note11,at 116-22.
（13) See Garrow,supra note8,at 412,422-24.
（14) See id.at 431-32;Lader,supra note8,at 117-20.





























（16) See id.at 455.






































（18) See id.at 465-66.
（19) People v.Belous,458P.2d 194(1969).
（20) See California v.Belous,397U.S.915(1970).
（21) See Babbitz v.McCann,310F.Supp.293(E.D.Wis.1970)(per curiam).









































（24) See id.at 297-98.





























（31) See id.(citing Hall v.Lefkowitz,305F.Supp.1030(S.D.N.Y.1969)).





(35) なお、本判決の評釈として、see Recent Decisions, Constitutional Law―
Criminal Abortion―Statute Prohibiting Intentional Destruction of Unquickened
 
Fetus Violates Mother’s Right of Privacy,4Ga.L.Rev.907(1970)（有益な結果
をもたらしているとして判決を評価する）；Recent Cases, Constitutional Law―
Abortion―Statute Prohibiting Abortion of Unquickened Fetus Violates Mother’s
 
Constitutional Right of Privacy,23Vand.L.Rev.1346(1970)（実際問題として、
中絶は胎動初覚より前に生じるから、判決は、中絶法の有効性を大幅に減殺すると
述べる）；Note,Constitutional Law―State Regulation of Abortion,1970Wis.L.
Rev. 933（Belous判決とともに、当該判決を、子が独立した生存を持ち始めるま
では、親にならない権利を含む、親の権利が絶対的であるとの新しい決定への道筋
を示すものとする）；Donald P. Doherty, Recent Developments, Constitutional
 



































(36) See Garrow,supra note8,at 416.
(37) See id.at 406;427-28.なお、同年３月29日のインディアナ州法に対する提訴
については、see id.at 416.
(38) See id. at 416-17. 但し、ミシガンの State v. Ketchum (Mich. Dist. Ct.
Oakland County,March 30,1970)も、サウス・ダコタの State v.Munson(S.D.
Cir.Ct.Pennington County,April 6,1970)(reprinted in Thomas Gary Fritz,
Comment,Abortion and the Constitutional Question,15S.D.L.Rev.318,332-
34(1970)）も、判例集には登載されていない。See also Abele v.Markle,342F.
Supp.800,803n.14(D.Conn.1972).
(39) See Garrow,supra note8,at 418.
(40) See United States v.Vuitch,397U.S.1061(1970).
























(42) See United States v.Vuitch,399U.S.923(1970).














Ruth B.Ginsburg,Some Thoughts on Autonomy and Equality in Relation to Roe
 
v.Wade,63N.C.L.Rev.375,385-86n.81(1985)(quoting Henry J.Friendly,
Some Equal Protection Problems of the 1970’14-15 (NYU School of Law
1970)).





























(47) See id.at 432-33.
(48) See Doe v.Randall,314F.Supp.32(D.Minn.1970).裁判権行使回避の法理
を援用し、あわせて、「いかなる正式起訴状（indictment）も提出されていない」
(id.at 36)として司法判断適合性を否定する。司法判断適合性の欠如についてのみ
























(49) See Doe v.Randall,314F.Supp.36(D.Minn.1970)(per curiam).いったん
斥けられた後に生じた出来事に基づいて再弁論の申立てを認めることは不適切であ
るとする（id. at 37)。なお、先の決定で理由を付さずに反対意見を述べた裁判官
による、裁判権行使の回避を説く同意意見がある。See id. at 37(Vogel, J., con-
curring).
(50) See Garrow, supra note 8, at 428-31, 466-68; see also Peter Irons, The
 
Courage of Their Convictions:Sixteen Americans Who Fought Their Way to
 
the Supreme Court 255-61, 269-74(1990).なお、ホジソン医師については、see
 
Carole Joffe,Doctors of Conscience:The Struggle to Provide Abortion Before
 
and After Roe v. Wade8-26(1995);Jane E.Hodgson,The Twentieth-Century
 
Gender Battle: Difficulties in Perception, in Rickie Solinger, ed., Abortion
 


















(51) See Roe v.Wade,314F.Supp.1217(N.D.Tex.1970)(per curiam);Doe v.
Bolton,319F.Supp.1048(N.D.Ga.1970)(per curiam).なお、Roeの一審判決
についての評釈として、see Ernest R.Reeves,Case Note,Constitutional Law―
Abortion―Does a Woman Have a Constitutional Right under the Ninth Amend-




Appleton,Note,Abortion―Constitutional Law―A Law Prohibiting All Abor-
tions Except Those Performed “for the Purpose of Saving the Life of the Mother”,
Which Does Not Augment a Compelling State Interest, Unconstitutionally
 





James K.Skillern,Comment,Texas Abortion Statutes:Constitutional Issue and
 




Sylvia G.Haywood,Case Note,Constitutional Law―Abortion―Statutory Limi-
tation on Reasons for Abortion Is Violation of Fundamental Right to Privacy,
22Mercer L.Rev.461(1971)（州法全体を無効と宣言すべきだったと論じる）等
がある。



































(53) See Rosen v.Louisiana State Board of Medical Examiners,318F. Supp.
1217(E.D.La.1970).
(54) See Garrow, supra note 8, at 460. この Rogers v. Danforth (W.D. Mo.,
September 10, 1970)も、判例集には登載されていない。See also Ricky L. Wel-
born,Comment,Abortion Laws:A Constitutional Right to Abortion,49N.C.L.
Rev.487,497n.91(1971).




































(60) See Garrow,supra note8,at 460.
(61) See id.at460-61.28U.S.C.?1253は、いかなる当事者も、連邦地裁の三名合議




(62) See Babbitz v.McCann,312F.Supp.725(E.D.Wis.1970).
(63) See McCann v.Babbitz,400U.S.1(1970)(per curiam)(citing Mitchell v.





































(64) Babbitz v.McCann,320F.Supp.219,222(E.D.Wis.1970)(per curiam).
(65) Id.(quoting Cameron v.Johnson,390U.S.611,618(1968);Dombrowski v.
Pfister,380U.S.479,485(1965)).
(66) McCann v.Kerner,436F.2d.1342,1343(7th Cir.1971)(per curiam).
(67) See Garrow,supra note8,at 468-70.



































(69) See Steinberg v.Brown,321F.Supp.741(N.D.Ohio 1970).










































(78) See id.at 748.
(79) Id.at 759(Green,J.,dissenting).
(80) Id.(Green,J.,dissenting).
(81) See N.E.H.Hull and Peter Charles Hoffer,Roe v. Wade:The Abortion
 
Rights Controversy in American History133(2001).
(82) Garrow,supra note8,at 471.
早法85巻３号（2010）426
２ Roe v.Wadeと Doe v.Bolton
既に見てきたように、1970年６月と７月に、合衆国地方裁判所は、テキ
サス州およびジョージア州の中絶法をそれぞれ違憲と判示する判決を相次
























(83) See id.at 389-93.
(84) 中絶に関するテキサス州法の史的展開については、see, e.g., Amy Johnson,
























(85) See Garrow,supra note8,at393;Sarah Weddington,A Question of Choice
24-38(With a New Chapter,1993).See also Sarah Weddington,Roe v.Wade:
Past and Future,24Suffolk U.L.Rev.601,601-02(1990);Sarah Weddington,
Abortion: The New Focus, in Roy M.Mersky and Gary R.Hartman,eds.,A
 
Documentary History of the Legal Aspects of Abortion in the United States:
Webster v.Reproductive Health Services,vol.1,5(1990).スミスたちの最初の質問
は、ウェディントン自身による説明に若干の異同はあるものの、「行くべき良い場
所がどこかを女性たちに公然と告げたら、私たちは中絶罪の共犯者として犯罪訴追
されるだろうか」というものであった。See Weddington, Roe v. Wade, at 602;
Weddington,Abortion,at5;see also Weddington,A Question of Choice,at38.
(86) See Weddington,supra note85,A Question of Choice,at 11-15.
(87) See Garrow,supra note8,at393-95;Weddington,supra note85,A Question
 
of Choice,at 38-44.
(88) See Garrow,supra note8,at395-96;Weddington,supra note85,A Question
 
of Choice,at 44-45.































(90) See Garrow, supra note 8, at 396,398-99;Weddington, supra note 85, A
 
Question of Choice,at 46-49.





























A Question of Choice,at 49-50,50-51.
(92) See Garrow,supra note8,at400-01?;see also Weddington,supra note85,A
 
Question of Choice,at 50.
(93) See Garrow,supra note8,at 402-03;see also Norma McCorvey in Angela
 
Bonavoglia,ed.,The Choices We Made:25Women and Men Speak Out about
 
Abortion 137-38(1991).
(94) See Norma McCorvey,with Andy Meisler,I am Roe:My Life,Roe v. Wade,





























(95) See Garrow,supra note8,at 403.マコーヴィーが真実を語るのは、合衆国最
高裁判決から14年以上も経った1987年のことであった。See McCorvey,with Meis-
ler,supra note94,at179-80;see also Weddington,supra note85,A Question of
 
Choice,at 256-57;Weddington,supra note85,Roe v.Wade,at 603-04.































(97) See id.at404;Weddington,supra note85,A Question of Choice,at51-53;
Weddington,supra note85,Roe v.Wade,at603;McCorvey,with Meisler,supra
 
note94,at117-23;see also Marian Faux,Roe v.Wade:The Untold Story of the
 
Landmark Supreme Court Decision that Made Abortion Legal3-14(1988).
(98) See Garrow,supra note8,at 404-05.




































































































(106) See Weddington,supra note85,A Question of Choice,at 61.
(107) See McMunigal,supra note101,at 790.
(108) See Lucinda M.Finley,The Story of Roe v.Wade:From a Garage Sale for
 































(109) See Garrow,supra note8,at 388,433-34,436.
(10) See id.at436;see also Weddington,supra note85,A Question of Choice,at
58.
(11) See Buchanan v.Batchelor,308F.Supp.729(N.D.Tex.1970).ヒューズ裁
判官による法廷意見は、マックルスキーの主張を受け入れ、同法は、「既婚者の私
的で、合意の上での行為に及ぶ限りにおいて、憲法上、過度広汎の故に、文面上無
効」(id.at 735)であると結論づけている。See also Garrow,supra note8,at398,
401-02.
早法85巻３号（2010）436
































(12) See id.at 437.
(13) See id.at 436,437.
(14) See id.at 437-38.































































(17) See Garrow,supra note8,at440-43;see also Weddington,supra note85,A
 
Question of Choice,at 62-66.




























(19) See id.at452-53. なお、Roe v.Wadeに対する後年のゴールドバーグの回想
については、see Lawrence J. Vilardo and Howard W. Gutman, With Justice
 
from One: Interview with Hon. Irving L.Goldberg,Litigation,vol.17,no.3,22
(1991).
(120) See Roe v.Wade,314F.Supp.1217(N.D.Tex.1970)(per curiam).
(121) See id.at 1220.






































(125) See id.(quoting Griswold v.Connecticut,381U.S.479,492(1965)(Goldberg,
J.,concurring).
(126) Id.at 1222.
(127) See id.(citing Babbitz v.McCann,312F.Supp.725(E.D.Wis.1970);People
 
v. Belous, 458P. 2d 194(1969);State v. Munson (S.D. Cir. Ct. Pennington
 
County,April6,1970);United States v.Vuitch,305F.Supp.1032(D.D.C.1969)).
(128) See id.(quoting Belous,458P.2d at199;Vuitch,305F.Supp.at1035;Tom
 





































































(134) See Garrow,supra note8,at 455.
(135) See id.
(136) See Gunn v.University Committee to End the War in Viet Nam,399U.S.
383(1970);Mitchell v.Donovan,398U.S.427(1970);Rockefeller v.Catholic
 



































(137) See Garrow,supra note8,at 460-61.
(138) See id.at 454,461,462.
(139) See McCorvey,with Meisler,supra note94,at 128-30;Weddington,supra
 
note85,A Question of Choice,at 69.
(140) See Garrow,supra note8,at 461.
(141) Jurisdictional Statement,in Roy M.Mersky,and Gary R.Hartman,eds.,A
 
Documentary History of the Legal Aspects of Abortion in the United States:
Roe v. Wade,vol.1,26(1993).






























































(145) See id.at 424-26.

































ュニア（Sidney O. Smith Jr.）、アルバート・J・ヘンダーソン・ジュニア
（Albert J. Henderson, Jr.）の両地方裁判所裁判官とルイス・R・モーガン
（Lewis R.Morgan)控訴裁判所裁判官が、ジョン・ブラウン (John Brown）
第５巡回区首席裁判官によって指名された。このアトランタの３名の法律
































(148) See id.at 444,447.
(149) See id.at 444.






























































































ちの開業する権利（their right to practice）を違憲なほど制約するという根
(152) See id.at 447-50.
(153) See id.at 450.
(154) See id.at 458.
(15) See Doe v.Bolton,319F.Supp.1048(N.D.Ga.1970)(per curiam).




































(157) See id.at 1052-54.
(158) Id.at 1055.









































(164) See Criminal Code of Georgia,?26-1202(a)and(b)(3),reprinted in Appen-
dix A to Opinion of the Court,in Doe v.Bolton,410U.S.179,202-03(1973).
(165) See id.?26-1202(b)(6),reprinted in Appendix A to Opinion of the Court,in
 
Doe v.Bolton,410U.S.at 203-04.
(16) See id.?26-1202(c),reprinted in Appendix A to Opinion of the Court, in
 
Doe v.Bolton,410U.S.at 204.
(167) Doe v.Bolton,319F.Supp.at 1056,n.5.
































(169) See Doe v.Bolton,319F.Supp.at 1057.
(170) See Garrow,supra note8,at 459,462.



























(172) See id.at 464.
(173) See Doe v.Bolton,319F.Supp.1057,1057-58(N.D.Ga.1970).
(174) See Garrow,supra note8,at 465.
(175) See id.
アメリカ合衆国における妊娠中絶判決の形成（小竹) 455
